Fantasy Sports:

A Game of Skill or Chance?
A 2006 federal law
banned online gambling
but specifically exempted
fantasy sports, paving the
way for the creation of the
niche industry that’s since exploded
in popularity, prompting policy makers
to take a closer look.
Companies like DraftKings and FanDuel have argued their
contests aren’t gambling because, they claim, the games require
more skill than luck. But where it argued against government
oversight, the DFS industry is now embracing limited regulation, so long as it isn’t subjected to the same exacting standards
as traditional gambling operations. There are at least 30 U.S.
states with pending bills. At least half the bills represent variations of a DFS industry-backed proposal exempting the games
from state gambling regulations, but imposing requirements
meant to protect consumers.
This debate about the legality of Fantasy Sports (FS) and Daily Fantasy Sports (DFS), and how to regulate it, is based mostly
on the question of whether Fantasy Sports should be classified as
a game-of-chance or a game-of-skill. How should games that involve both chance and skill be regulated and taxed? The debate
over whether DFS constitutes “gambling” is quite similar to the
debate over whether poker is a game-of-skill. Clearly, they both
involve elements of both chance and skill. The operators of DFS
and the advocates for regulating poker as a game-of-skill contend that these games involve more skill than luck. It is unclear
how one would measure that with any scientific precision. More
interesting, though, is the presumption that it should even
matter how much skill is involved. A Dutch court
recently acknowledged that poker clearly
involves an element of skill. But it ruled
that the whole discussion about how
much skill is involved, whether the
outcomes are determined by skill
more than chance, and how to
measure the relative influence of
skill versus chance, are irrelevant.
Doesn’t matter. The judges ruled
that the fact that the player has
no influence over the cards that are
dealt clearly means that there is an el-
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ement of chance. Combined with the fact that the cards that
are dealt do influence the outcomes of the game, that means
that poker is therefore to be classified as a game of chance. The
Dutch court ruled that arguments over the degrees of chance
or skill are irrelevant. According to this reasoning, DFS and FS
would be regulated as gambling.
There are significant differences between U.S. states as to how
they define gambling.
States fall into four groups in their interpretation, according to
another opinion letter from the New York case:
• Those that prohibit contests in which chance is a predominant
or significant factor
• Those that outlaw contests in which chance is a material factor
• Those that ban games with any degree of chance
• Those that prohibit all cash games regardless of skill or chance
Daily fantasy sports were deemed by Virginia lawmakers to
be a game of skill. DFS sites will now be overseen by the state’s
Department of Agriculture and Consumer Service. In Arizona,
the state’s Senate Judiciary Committee passed and sent to the
full Senate a bill that defines Fantasy Sports as games of skill and
therefore permissible.
The uptick in legislative activity around the country was spurred
by a New York court decision to issue a preliminary restraining
order against Fantasy Sports betting. Documents associated with
the New York court case indicate that about half the states in the
U.S. fall into what is described as a “predominance”
category in determining the respective roles of
chance and skill in Fantasy Sports.
Currently, all games-of-chance are
prohibited in the U.S. by federal law,
except and unless the state exercises
its right to legalize, regulate, and
tax the games. And no federal laws
intrude on the prerogative of the
states to determine whether to classify DFS and FS as games that should
be regulated and taxed as gambling. ■

