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The Applicability of the UIGEA is Uncertain,
Notwithstanding the iMEGA Court’s Decision
that it is Not Void for Vagueness

n September 1, 2009, the U.S. Third Circuit Court of Appeals rejected the Interactive Media Entertainment and
Gaming Association’s (“iMEGA”) claims that the Unlawful
Internet Gambling and Enforcement Act (“UIGEA”) [1] was void
for vagueness and violated individuals’ privacy rights. [2] In affirming
the lower court, the Court left intact the UIGEA and the regulations
promulgated thereunder, with which covered financial transaction
processors must comply beginning December 1, 2009. Unfortunately,
the decision does nothing to clarify the UIGEA, and in particular, it
leaves uncertain the UIGEA’s applicability to intrastate Internet wagering on non-sporting events and interstate wagering on horse races
carried out pursuant to the Interstate Horseracing Act (“IHA”). [3]
This is because the UIGEA intentionally preserves the uncertainty
regarding the applicability of the Wire Act [4] to those activities.
The UIGEA prohibits a gambling business from knowingly accepting credit, electronic funds transfers, checks or various other financial
instruments in connection with another person’s “unlawful Internet
gambling.” [5] “Unlawful Internet gambling” is defined as “to place,
receive, or otherwise knowingly transmit a bet or wager [using] the
Internet where such bet or wager is unlawful under any applicable
Federal or State law…in which the bet or wager is initiated, received,
or otherwise made.” [6] However, specifically excepted from the term
is the “placing, receiving, or otherwise transmitting a bet or wager”
where the bet or wager is initiated and received or otherwise made
within a single state, where such activity is expressly authorized by
that state’s laws, and where state-mandated age and location verification controls are in place. [7] The UIGEA also requires certain
financial transaction processors “to develop policies and procedures
reasonably designed to identify and block or otherwise prevent or prohibit the acceptance of restricted transactions,” [8] where a “restricted
transaction” is a transaction or transmission involving credit, funds
or financial instruments which the recipient is barred from accepting
because it involves another’s participation in unlawful Internet gambling. [9] Thus, knowing what constitutes “unlawful Internet gambling” is critical to knowing the applicability of the UIGEA.
The Court dismissed iMEGA’s vagueness claim because iMEGA
had not made the required showing that the UIGEA “is impermissibly vague in all of its applications,” [10] noting that the UIGEA’s

application is clear in states where all gambling is prohibited. Further,
“the fact that gambling may be prohibited in some states but permitted in others does not render the Act unconstitutionally vague,” even
though this may result in conduct being lawful under the UIGEA in
some states while being unlawful in others. [11]
The Court seemed to assume that any vagueness in the UIGEA
would arise only as a result of vagueness or ambiguity in applicable
state law. The Court stated:
It bears repeating that the [UIGEA] itself does not make any gambling activity illegal. Whether the transaction [involved when a U.S.based gambler sends a bet to a foreign country where such betting is
legal] constitutes unlawful Internet gambling turns on how the law
of the state from which the bettor initiates the bet would treat that
bet, i.e., if it is illegal under that state’s law, it constitutes “unlawful
Internet gambling” under the Act. [12]
Omitted from the Court’s analysis, however, was the fact that federal laws critical to the application of the UIGEA are ambiguous,
and further, that the UIGEA was purposely drafted to avoid resolving
those ambiguities.
At the time the UIGEA was being considered, it was well-known
to Congress that the applicability of the Wire Act to non-sports wagering and to interstate betting on horse races was in dispute. In debating the so-called “Leach Bill,” the predecessor bill to the UIGEA,
[13] Representative Jim Leach (R-IA) referred to this dispute – which
arose after passage of a 2000 amendment to the IHA which seemed to
legalize Internet betting on horse races. He stated:
The Executive Branch has taken the position that the 1961 Wire
Act overrides the IHA, even though the IHA is a more recent statute,
because neither statute expressly exempts IHA transactions from the
Wire Act. The horseracing industry vigorously disagrees. [The Leach
Bill] has been very carefully drafted to maintain the status quo regarding horseracing, preserving the ability of the Executive Branch and
the horseracing industry to litigate the proper interpretation of these
two statutes. The text of the bill is clear: “this Act does not change
which activates [sic] related to horseracing may or may not be allowed
under Federal law.” [14]
In other words, the Leach Bill intentionally preserved the ambiguity
as to whether or not the Wire Act overrides the IHA and thus prohibits
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interstate Internet wagering on horseracing. The language of the Leach state-mandated location and age verification controls. While many,
Bill that preserved this ambiguity is now part of the UIGEA. It provides: including this author, maintain that the UIGEA’s intrastate wagering
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not change which activities related to horse racing may or may not be
wagering where in-state bettors wager over the Internet from their home
allowed under Federal law. This subparagraph is intended to address
computers, the Conference Report on the UIGEA suggests otherwise,
concerns that this subchapter could have the effect of changing the existing relationship between the Interstate Horseracing Act and other further adding to the confusion. That report, written the day before
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