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The federal legislation considered in the past two years to legalize and regulate 
interstate Internet Gambling in the United States – 2009 “Frank Bill”,1 the 2009 
“Menendez Bill”,2 the 2010 “Reid Bill” (never introduced), the 2011 “Campbell 
Bill3 and the 2011 “Barton Bill”4 – all contemplate the establishment of a signifi-
cant federal infrastructure. Among other things, they would establish a federal 
licensing regime (although subcontracted, in part, to state and tribal regulators) 
to license operators and their major vendors. (Other federal oversight would 
come, for example, from the “Office of Internet Poker Oversight,” which would 
be created pursuant to the Barton Bill.) This would be inconsistent with earlier 
findings and actions of Congress in regard to Internet gambling, and ignores 
the fact that a successful interstate Internet gambling infrastructure has been in 
place in the United States since 2000 without such dependence on the Federal 
Government. Specifically, the Interstate Horseracing Act of 1978, as amended 
in 2000 (the “IHA”),5 created an environment that respects the rights of states 
to regulate gambling occurring within their borders and in which states have 
actively cooperated with each other in order to establish consistent regulatory li-
censing requirements. Indeed, with the recent passage of legislation in Kentucky, 
there is the promise of even greater state cooperation in the future, in particular 
in regard to the operators that accept Internet wagers on horse races (i.e., “ad-
vance deposit wagering” or “ADW” operators). With this as background, it is 
disappointing that the Federal Government has not considered using the IHA 
as a conceptual model for federal legislation relating to interstate Internet gam-
bling in the United States.

The IHA authorizes interstate Internet wagering on horse races in a manner 
that respects states’ rights to regulate gambling while at the same time provid-
ing states necessary federal assistance. It offers a model that Congress should 
consider should it finally decide that Internet wagering (besides wagering on 
horse races) should be regulated and taxed, rather than prohibited. Pursuant to 
the IHA, a person in one state may place a wager on a horse race occurring in 
another state, and that wager may be transmitted via “electronic media” and 
accepted in the person’s state (the “off-track state”) or the state hosting the race 
(the “host state”). The interstate wager must be lawful in each state involved, 
and a number of consents must be obtained, most notably, the consent of the 
racetrack where the race occurs, the group representing the horse owners and 
trainers at the track, the host state’s racing commission and the off-track state’s 
racing commission.

In passing the IHA, Congress made and stated explicitly the following 
findings:

(1) the States should have the primary responsibility for determining what 
forms of gambling may legally take place within their borders;
(2) the Federal Government should prevent interference by one State with 
the gambling policies of another, and should act to protect identifiable na-
tional interests; and
(3) in the limited area of interstate off-track wagering on horse races, there is 
a need for Federal action to ensure States will continue to cooperate with one 
another in the acceptance of legal interstate wagers.”6 

In 2000, the IHA was amended to make clear that an “interstate off-track 
wager…includes pari-mutuel wagers, where lawful in each state involved, placed 
or transmitted by an individual in one state by a telephone or other electronic 
media and accepted by an off-track betting system in the same or another state, 
as well as the combination of any pari-mutuel wagering pools.”7 Thus, the 2000 
amendment made clear that wagers via the Internet were within the scope of 
the IHA. (The United States Department of Justice (“DoJ”) maintains that the 
Wire Act8 and certain other federal laws prohibit Internet wagering on horse 
races, even where legal in the states involved, notwithstanding the express pro-
visions of the IHA. The DoJ’s position has been that under the principles of 
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statutory construction in the United States, because the IHA (a civil statute) 
did not explicitly repeal or amend the Wire Act (a criminal statute), the IHA is 
therefore trumped by the Wire Act, which, among other things, prohibits gam-
bling businesses from using a wire communication facility to accept interstate 
wagers on sporting events.9 However, the plain language of the IHA amendment 
contradicts this position, as does its legislative history.10 In addition, the IHA 
was enacted long after the Wire Act, and later enacted statutes usually supersede 
earlier ones where they are in conflict. Finally, the IHA amendment is specific to 
horse racing, whereas the Wire Act applies more generally, and specific statutes 
usually trump general ones. In any event, the DOJ has never prosecuted Internet 
gambling businesses accepting wagers in accordance with the IHA, nor has it 
prosecuted those assisting such businesses.)

The purpose of the IHA is to “ensure states will continue to cooperate with 
one another in the acceptance of legal interstate wagers,”11 and such coopera-
tion has indeed occurred. Several states have passed legislation authorizing their 
membership in or participation with a cooperative interstate organization known 
as the “National Racing Compact.” The National Racing Compact “is an inde-
pendent, interstate governmental entity authorized by participating states and 
the FBI to issue a national license for participants in horse racing with pari-mu-
tuel wagering.”12 Its purpose is “[t]o establish uniform requirements for and issue 
licenses to participants in pari-mutuel racing to ensure that all participants who 
are licensed meet a uniform standard of honesty and integrity, and to reduce the 
regulatory burden on those participants in pari-mutuel racing who are indisput-
ably welcome to race in every state and province by providing them with a single 
license recognized in all racing states and provinces.”13 The National Racing 
Compact currently is recognized in 24 jurisdictions – 15 member states and 9 par-
ticipating states,14 and a national racing license now exists for several participants 
in the pari-mutuel racing industry (e.g., owners, jockeys and trainers). Although 
the National Racing Compact currently does not establish uniform requirements 
or issue licenses to businesses that accept Internet wagers on horse races, a law 
enacted in Kentucky in March, 2011 contemplates the establishment – pursu-
ant to an additional state compact – of a national racing and wagering commis-
sion – “an interstate governmental entity of the member states, to coordinate the 
decision-making and actions of each member state racing commission…”15 The 
compact would “allow each member state, as and when it chooses, to achieve the 
purpose of this compact through joint and cooperative action,” and the member 
states would have the power and duty, “by and through the compact commission: 
[t]o act jointly and cooperatively to create a more equitable and uniform pari-
mutuel racing and wagering interstate regulatory framework,…[and] [t]o create 
more uniform, effective, or efficient practices and programs, with the consent of 
each member state that shall participate in them, relating to any part of live pari-
mutuel horse or greyhound racing or pari-mutuel wagering activities, whether 
on-track or off-track, that occur in or affect a member state…”16 The compact 
will become effective when five additional states adopt related legislation. As 
reported in the media:

The law allows Kentucky to join other states that conduct pari-mutuel wager-
ing and racing to adopt and implement uniform rules and regulations gov-
erning the sport…The compact is designed to allow each member state to 
maintain control over how racing and wagering is regulated in their individual 
state. Every proposed rule would go through a public comment period, and 
states must publish regulations in their respective administrative registers.”17 

In this manner, the states’ rights to control gambling within their borders are 
respected, and yet a national infrastructure is possible.

It is clear that both Congress and the states have the power to regulate Inter-
net gambling. Congress enjoys this power through its power to regulate interstate 
commerce under Article I, Section 8 of the United States Constitution (the 

“Commerce Clause”). Congress’ power likely exists even over Internet wagering 
where the wagers are made and received in the same state, because several courts 
have deemed use of the Internet to be automatically an activity in interstate com-
merce.18 On the other hand, states enjoy the power to regulate Internet gambling 
under the Tenth Amendment to the United States Constitution, which reserves 
to the states the powers not granted to the Federal Government nor prohibited 
to the states, and thus protects the rights of states to regulate gambling activities 
within their borders pursuant to their police powers. 

It has been argued that a comprehensive federal regime overseeing Internet 
gambling is needed. A recent White Paper commissioned by the American 
Gaming Association states:

Although each state should have the discretion to decide whether or not to 
permit online gambling within its borders, as is done under the Interstate 
Horseracing Act, individual states should not be able to create their own 
online gambling regimes. The result would be a legal patchwork that would 
make little economic sense, with online poker permitted in one state, a state 
lottery offering casino games in a second state, and a third state authorizing 
only Internet blackjack. The result would be confusion for consumers and an 
inefficient overlap in regulatory effort.19

Such inefficiency need not occur under federal legislation modeled upon the 
IHA. The states have shown that they can work together on gambling licensing 
and regulatory issues – such cooperation is evidenced not only by the National 
Racing Compact, but also by multi-state lottery games such as “Mega Millions” 
(involving the cooperation of 41 states, the District of Columbia and the U.S. 
Virgin Islands)20 and “Powerball” (operated by the Multi-State Lottery Associa-
tion, with membership including 31 states, the District of Columbia and the U.S. 
Virgin Islands).21 States that accept some Internet gambling within their borders 
could agree on uniform licensing, security and operational standards, leaving 
them free – as indeed they should be – to determine which games will be permit-
ted within their borders. Internet gambling operators today are able to deter-
mine the location of bettors, and they also have the capability to make available 
different games to bettors located in different jurisdictions. It might not make 
“economic sense” that different states permit different types of online games, but 
it would be no different and no less confusing than it is today, with different 
gambling states permitting different mixes of gambling products within their bor-
ders. Federal legislation should not adopt an approach where states are forced to 
choose between permitting no Internet gambling (other than pari-mutuel wager-
ing on horse races) and permitting only those Internet games deemed appropriate 
by the Federal Government. 

Accordingly, Congress should consider legislation modeled on the IHA, that 
encourages the states to cooperate on licensing, security and operational rules, 
but permits the states to determine the games to be offered within their bor-
ders and, through a state compact, to license, regulate and have jurisdiction over 
Internet gambling operators accepting bets from persons within their borders. 
Allowing states to make their own choices with respect to Internet gambling 
would be consistent with federalism principles and the Tenth Amendment to 
the United States Constitution, and would permit those states involved to make 
their own decisions regarding the taxation of Internet gaming revenues generated 
by persons within their borders.

This is not to suggest that the IHA is without flaws or should be slavishly 
copied as the model for federal Internet gaming regulation, except in regard to 
purpose – to “ensure states will continue to cooperate with one another in the 
acceptance of legal interstate wagers.” The IHA has recently been criticized as 
establishing “a flawed business model”22 in that it mandates an obsolete revenue 
sharing scheme that pays too much of the track takeout (portion of wagers de-
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